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Sec. 2

(n.

TltUSTEES AND EXECUTOIlS.

Chap.12L

1277

CHAPTER 121.
An Act respecting Tt"Ustees and Executors and (he
Administration of Estates.

H
enacts as follows:-

IS MAJESTY, by and with the advice nnd consent of
the Legislative Assemhly of the Province of Ontario.

-i..This Act may be cited as The Trustee Act. 1 Geo. V.
26, s. 1.

Sbort lill••

C.

2. In this Act,-

Intupr.t;;lioll,

(a) "Assign" shall mean and include the execution and "AuiS"'"
performance by a: person of every necessary or suitable deed
Or 'act for assigning, surrendering, or otherwise transfE'rring
land of which such person is posscl'.Scd, either for the whole
estate of the person so possessed or for any less estate; and
"assignment" 'shall have a corresponding meaning.
"Auig-nn'enl."

(b) "Contingent right" as applied to land shall menn",Conl,!lIg."1
and include a contin~ent and executory interest. nnd a "ghl,
possibility coupled with an intorest, whether the ohj('et of
tbe gift or limitntion of such interest or possihility is or is
not ascertained; also a right of entry whether immediate
or future, vested or contingent.
(c) "Convey" npplied to any person, shall mean und in·"Conn1'"
elude the execution and delin~ry by sHeh perSOn of e\'{'r~'
necessary or suitable assurnDee for conveying or disposing
to another land whereof sneh person is seized, or wherein he
is entitled to n contingent right, either for his whole cstnte
or for any less estate, together with the performance of all
formalities required by law to tlle validity of such COllVC~'·
llOCC; Ullcl "eollveyance" shall have a corresponding lIIean-"c~n~.).•ne•."
ing.

(d) "Devisee" shall include thc heir of a devisee, and "0.,';5<'.:'
the {levisee of an heir, find allY person who may elaim right ~:;;'~'7 \~\:i .•.
by devolution of title of a similar description.
53, t. 50,1''''1.
(I» "Instrnment" f;hall incllHlf' fI deed, a will and a writ- ''In&lru,,,,,m.''
tell (lOCllmellt and an Act of ihis T!egislnture, but not n jud~mont or order of n COllrt.

(I) "Land" shall include mes.<Ulnj.!es, nnd all other "Lud."
hereditaments, whether corporeal or ineorpol'cnl, ellllttels 1,1<Yi<>i'-l~l.
lllld other personal propertr trl111smissible to heirs, mOlley c. I , •. 2.
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to he laid o.ut in the purchase o~ land, and any share of the
same hereditaments and properhes, or any of them, and any
estate of inheritance, or estate for any life or lives, or other
estate transmissible to heirs, and any possibility, right or
title of entry or action, and any other interest ea.pable of
h~ing inherited, whether the same estates, possibilities, rights,
tItles and interests, or any of them, arc in· possession, reversion, remainder or contingency.
(g) "Lunatic" shall mcan any person who has heen
clared a lunatic.
"~lor1g&ge."

"Y"rt,I'fe:'
tmp. Afl,

18- 14, \".t.
c. 60.•. :: Ind
511·~1 Vicl.
c. 53, I. 50.

d~·

(k) "Mortgage" shall be applicable to every estate, interest, or property, in land or personal estate, which is merely
a security for money; and "mortgagee" shall have a corre:o:ponding meaning and shall include every person deriving
title under thc original mortgagee,

·'I'enonolun.
louod mind."

(i) "Person of unsound mind" shall mean any person,
not an infant, who, not having been declared a lunatic, is
incapablc, from infirmity of mind, to manage his own affairs.

"Penonll
flille."
fie,·. Slill

(j) "Personal Estate" shall inclnde leasehold estates
nnd other chattels real, and also money, shares of Government and other fund!';, securities for money (not heing real
estate), dcbts, choses in action, rights, credits, goods, and all
other property, c:'l:cept renl e!';tatc, which by law devolves
upon the executor or administrator, and any share or intel'eU
thcrein.

c.

120,

o.

2.

"PerlOnll
repr.·
",,,tati.e."

'·I'ou....d."

"Seeuritiu."

(k) "Per!';01l81 Representativc" shall mean and include
an executor, an administrator, and an administrator with the
will anne:'l:ed.
(l) "Posses.c;ed" ShAll be applicahle to any vested c~tate
Icss than n life cstate, legal or cquitable, in possession or in
expectancy, in an;r land.
(m) "Securities" shall include stocks, funds and shares.
(n) "Seized" shall be Applicahle to any vested interest
(or life, or or a greater dcscription, and shall eJllte~rl to
estates, legal and equitable, in prn;session, or in futurity, in
nny land.

..SI .... k ...

(0) "Stock" shall include fully pnid up share!';, and any
fnnd. annuity, or security transferable in books kept by flny
incorporated bank, company or society, or hy instrume~t. of
transfer, either alone or accompani.ed by other formAhtles,
and any shnre or interest therein.

(p) "Transfer." in relation to stock, :o:lIa11 include the
pcrformance And exccution of every decd, power of attorney, act or thinj{, on the part of the transferor to effect and
eompletc the title in the transferec.

Sec. 4 (1).
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(q) "Trust" shall not meuu the duties incident to ano T .,.. !."

estate conveyed by way of mortgage; but, with this exception, shall include implied and constructive trusts und
cases where the trustee has some bcucficial estate or interest
in the subject of the trust, nnd shall extend to and include the
duties incident to the office of personnl representative of a'-r
..
deceased person; and "trustee" shall have a corresponding tu,lee,
meaning and shall include a trustee however appointed and
several joint trustees.
(r) "Will" shall include a tcstnment, and a codicil, and "WilL"
an appointment by will, or by writing in the nature of It will
in exercise of a power, and also a disposition by will and
h.ostament, or devise of the .ellstody and tuition of any child,
b;-,' virtue of The Infallts' Act, and any other testamcntnryRev.St&t.
disposition. 1 Geo, V. e. 26, s, 2.
e,Ib3.

RI::TIREMEN'.r OF TRUSTEES.

3.-(1) \Vhere there are more than two trmdee!; if one Rtllreblfnt .. f
of them by deed declares that he is desirous of being dis- j~;~eA~:,
charged from the trust, and if his co-trustees and such ~6;: ~ eli
other person, if any, as is empowered to appoint trustees,' . . .
eoosent by deed to the discharge of the trustee, and to the vesting in the co-trustees alone of the trust property, then the
trustee desirous of being discharged shall be deemed to have
retired from the trust, and shall, by the deed, be discharged
therefrom under this Aet without any new trnstee being
appointed in his place.
(2) Any assurance or thing requisite for vesting the truStEuelltlo~ and
property in the continuing trustees alOne shall be executed or :;r:~~~i~?I~e
done.
deedl and
..II.
(3) This section shall not apply to executors or adminis-APpnulion 01
<eellon,
trators. 1 Geo. V. e, 26, s. 3.

,\PPOI)\T~lt:KT

0,,' NEW TllUSTt:£S.

4.-(1) Where Il. trustee either original or substituted dies P....er of .p.
or remains out of Ontario for more than twelve months, or r~:::;::. ne....
desires to be discharged from all or any of the trusts or powers ~;'.~'7 .¢1~~
reposed in or conferred all llim, 01' refuses or is unfit to act e. 53, I, 10,
therein, or is incapable of acting therein, the person nominated for the purpose of ftppointing new trustees hy the
instrument, if any, ercftting the trust, or if there is no !Hle})
persoll, or no sueh Jlerson able lInri willing to ftct, the slln'h··
ing or continuing trllstees 01' trn,~tce for the time heinl!. 01' the
personal representatives of the last surviving or continuill~
trustee, JnflY by writing nppoint flllothel' person or other perroOllS to be ft tl'1lstf'e lIr trllst('es in the place l'f the ll'II,~tce
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dying, l'cllllliniug out of Ontario, desiring to Le discharged,
refusing or being unfit or incapable.
1'0we. 01
the Court to
appoint ne"
lru~leee.

~:.~1 ~fl~t.

e.

S3,

e.

25.

(2) Whenever it is expedient to appoint a new trustee or
new trustees, and it is found inexpedient, difficult, or .im·practicable so to do without the assistance of the Conrt, the
Supreme Court may make an order for the appointment of
a new trustee or new trustees, either in substitution for or
in addition to any existing trustee or trustees, or e.lthough
there is no existing trustee; and in particular, and without
prejudice to the generality of the foregoing provision, the
Court may mrlke aD orcler for the appointment of 11 new
trustee in suhstitutioll for a trustee who is convicted of an
indictable offence, or is bankrupt or insolvent.

1.;mit.lIon of
dT;)Ct of order.

(3) An order under subsection 2 and any consequential,
vesting order 01' conve)'ance shall not operate further or
otherwise as a discllarge to any former or continuing trustee than un appointment of new trustees under a power for
that purpose contained in un instrument would have operated.

~:~ie: ~r_

(4) Notlling in this section slmll give power to appoint n
personal representative•

IMnl.repre_
unlohu.

~~~~n~.11
14'~~\:1~::

c.

~~.~.

JO.

hOrel1(! In
number.
Scp...I. trul'
leu lor
di •• ;net
tr~I:'.

Wile"" not
1,,01 thin Iwo

'nppointed.
0 '"

~".rculion Rod
performonc.
of re'lu'.ile
d"".h In,\

ICUI.

(5) On the appointment of a new trustee for the whole or
any part.of trust property;
(a) The number of trustees ma:r be increased; and

(b) A separate set of trustees may be appointed for

any part of, the trust property held on trusts
distinct from those relating to any other part
or parts of the trust property, notwithstanding
that no new trustees or trustee arc or is to be
appointed for other parts of the trust property,
and any existing trustee may be appointed or
remain one of such separate set of trustees; or,
if only olle trllstee was originally appointed, then
one separate trustee may be so appointed fOr the
first mentioned part; and
(c) It shall not be obligatory to appoint more than one

nell' trustee where only ODe trustee. was originally appointcd or to fill up the original numbcr
of trustees where more thl\n two trustees were
originally appointed j but, except where only
one trustee WIIll originnlly appointed, It trustee
shall not be discharged under this section from
his trust unless there will be at least two trustees
to perform the trust j and
(d) Any assurance or thing requisite for vesting the trust

property, or any part thereof, in the person who
is the trustee, or jointly in the persons who are
the trustees, shall he executed or dune.

800.5 (4).
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(6) Every UtlW trustee so appointed, as well hefore IIST'o",••• ,,!
after all the trust property becomes by law or by Ilssurnnccne"lr~m•.
or otherwise vested in him, shall have the same powers,
authorities and discretions, and IDay in all respects act liS
if he had been originally appointed a trustee by the instrument, if any, creating the trust.
(7) The provisions of this section l'clati\'c to a tr\lslCCApfllionl;oll
who is dead shall include the cnsc of a person nominated mlio~.
trustee in a will but dying before the testator, :wd those
relative to a continuing trustee shall include a refusing or retiring trustee, if willing to act in the execution of the provisions of this section.

of

(8) This section is subJ'cet to the
. provisions of section 20'\l'pl~c&~lon
, CNl&H1 Tru>l10
of The Loan a1ul Trust CO/'poratwlIs Act. 1 Geo. V. e. 26,compulu.
s. 4.
~:.cl'';I~I'I.
VJ:;STING Il'iS'J"lnJ 11 8N'/'S,

5.-(1) 'Vhct·c au iustrument, executed after the fir.<;tVca'ir." nl
day of July, 1886, by Wl.lich a new tr~stee is appointe.d to :~"~cl~rt'~:~'ll'
perform any trust, coutams a deelnrahon hy the apPolDtor conti"" "I'
.In any Ian<I SU b'Jcetwitho"tc<>n.
In. . tcn
to tee
h
ffeet tlat
I
any estate or .
lnterest
to the trust, or in any persounl estate so subject, shall vest ,cyanC<'.
in the person or persons who, by virtue of such illstrum~nt,}J,'~r.i \\~.'l
shall beeomc anel be the tru~tee or trustees (or perfonmng c. ~, ~. l~.
the trust, that deelnration shall, without any conve;ynnee or
assignment, operate to vest in him, or in them as joint t':n1mts,
and for the purposes of the trust, that estate, interest or right.
(2) 'Where such an instrument, by .which a retiring trus- On '·,I;'C"'Nll
tee is discharged under this Act, contains such a dcclarntioll ~:"~trc.
as is in this section mentioned by the retiring and eontinning
trustees, and by the other person, if nny, empowered to appoint trustees, that declaration silnll, without any conveyance
or assignment, operate to vest in the continuing trustees
alone as joint tenants, and for the purposes of the trll~t, the
cstatc, interest, or right to wbieh the declaration relates.

(3) This section shall not extend to land conveyed by wnY.\l'pliu.i<>n 10
of mortgage for securing money suhjeet to the trust, Ol' tO~'t';::~~~'.h~m,
any. shore, stock, Ilnnllity, or property trnns[erahle (InJ~' ill w,
books kept hy a company or other hocl~r, or in manner pre._
.
. $,,,,
& ."
SCribed
hy or lIll(Icr nn Act 0 f I' ar I·1l1l11Cllt or 0 f t IliS· rlegls\';cl, &61"'1'.
~.
latnre.
[,3, ~. 12 (3).
(4.) For the purpose of registration the pel'soH or perSOm;I>llcrprltnllon
.
.
I II b C d eeme,1 II Ie eonveymg
.
makmg
t IlC d ec Iarabon
Sin
party for'l'j(lllrn:,,,n
PUrpO$U.
or partics, and the eonveyancc shnll be ueemed to bc Illade
by him or them undcr a power confcrred by tbis Act.. 1 Goo.
V. c. 2G, 8. 5.

81 s.
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VlCSTINO OIlDJ:;nS, AND ORDEHS ImLE,\SINO CONTINGENT RIlHI'I'SJ

1\"

Imp..... t,
&tHl:7 Vict.
c. 59, I. 26.

3ec. 6.

AS TO L,HW,

(j.-{l) In any of the following cascs:-

(a) Where the Supreme Court appoints or hAA appointed.
a new trustee; or
(b) Where a trustee entitled to or possessed of any

land, or entitled to a contingent right therein,
either solely or jointly with any other person is.
an infant, or is out of Ontario, or cannot be found i
0'

(c) Where it is uncertain who was the survivor of two

or more trustees jointl;.' entitled to or" pO'>SeSsed
of nny land; or
(d) Where it is ullcertain whether the last trustee
known to have been entitled to or p<Mcsscd
of any land is living or dead; or
(e) Where there is no lleir or personal representative
of a trustee who was entitled to or possessed
of land and has died intestate as to that land,
or where it. is uncertain who is the heir or personal reprcsentnti"c or devisee of a trustec who
was entitled to or possessed of land and i~ dead;
0'

(f) Where a trustee jointly or solely entitled to or

possessed of any land, or entitled to n. eontin,
gent right therein, has heeD required by or OD
behalf of n person cntitled to require a convcyanee of the land or 11 release of the right, to
convey the land or to relCRse the right, and has
wilfully rduscd or neglected to convey HIe land
or rclellse the right tor fourt.C<!D days after the
date of the recluirement;
tile Supreme Court may make :111 order, in this Act cnlled a
,'esting order, vesting the land in nn;\' such person in any
sHeh manner, and for any such estate, fl." the Court may direct,
or releasing, or dispoflin,go of the eontingcnt right to such persoll
as the Court may direct.
VCMIIIK ..r
l"'I~I",

Wbm

l,nlor

lrlhtc~
OIlIMflo.

(2) Where the order is consequential on the appointment
of a new trustee the land shall be vcsted, tOr such cs$ate
as the Conrt may direct, in the persons who, on the appointllIent, arc the trustees.
(:3) Where the order relate>; to a trl~stee entitled jo.inlly
wilh another person, and such trustee IS out of OntnrlO or
('nllllot he found, the land or right shnll be ve:<oted ill :<ouch
other perwn, either nlolle or with some other persoll. 1 Geo.
V. c. 26, s. 6.

r

rnr 7JrovisiOlr.~ as /0 lltl/alic fr/tslec or mortgagce, see Tlte
,l,llflflC'!1 Art, Hel', Sfnl. c. 68, s, 26.]

Sec. 9 (e).
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7. Whcre allY land is subjcct to a contingent right in .an cootulgeo
Ord~rs as (0
~
un born person, or a cl,!ss of unborn pcrSOll , who, on COmmgrighls of
into existence, would, in respect tbereof, bccome entitlcd to or ~~~':..
posses ed of the Jand on any trust, the Supreme Court may
make an order releasing the land from the contingent right, Imp. Ac~,
or may make an order vesting in any person tbe estate to ~~'g;. :'1~t7.
or of which the unborn person, or class of unborn persons,
would, on coming into existence, be entitled or po. e~ e 1 in
the land. 1 Geo. V. c. 26, s. 7.

8. Where any per on cntitled to or possessed of land, 01' yesting onl..
.
. 1It m
. Ian,
d by way 0 f seCUrI. yconveynoce
an place ot
en t 1· tl ed t a any contmgent
rIg
.
'
t
th
C
k
by infant
f or money, .
IS an m!an,
e upreme ourt may rna e an mortgagee.
order vesting or releasing or disposing of the land or right I
A I
in like manner as in the case of an infant trustee. 1 Geo. 5':t~57 \·{Cl.
V. c. 26, s. 8.
c. 53, s. 28.
9. Where a mortgagee of land has died without having YestiDg order
entered into the po session or into the receipt of the l'ents i~o!~:~~og: by
and profits thereof and the moncy due in respect of the mort- heir or devisee
.
of personal
heir, elc.,
gage h as been pal'd to a person entl't1 e d t 0 receive
t he same, or
or that last mentioned person consents. to an order for the re- of
rEprcs~ntntive
mortgagee.
conveyance of the land the Supreme Court may make an I
\
order vesting the land in such person or person, in such 5r;;r;;7 '~lct.
manner, and for such estate as the Court may Erect, in any c. 53, s. 29.
of tbe .following eases;(a) Wher an heir, or per onal representative, or devisee, of the mortgagee is out of Ontario or cannot
be found; 01'

(b) Where an 11eir, or personal reprcsentative, or devisce of the mortgagee on demand made by or on
bel1alf of a person entitled to require a conveyance of the land, has stated in writing that h
will not convey the same, or does not convey
the same for t he space of fourtecn day next
after n proper de d for conveying the lanel has
been tendered to him hy or on h half of the
person 0 entitlcd; or
(c) Where it is uncertain which of evcral clevi c. of
the mortgagec wa the snrvi,or; or

(d) Where it is uncertain as to the sur ivor of everal
devisees of the mortgagee, or a to the heir 01'
personal representative of the mortgag e whl'ther he is living or dead j or

( ) Where thore is no heir Or personal repre!!Clltali\· of
a mort~!<lgo who lws dicel inte. tllte 1I!l to lhe I:Ulcl.
or where' the mortRagce has dicd [lIlel i is IllleCI'tain who is his heir or personal I' pl'cscntntive
01' clcvi ee.
1 Gen. V. e. 2G s. 9.

128~
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\'e.li"lortlc.
.o".. qu~Dtl.1
""judgment,
for .. I~, or
mnrltage of
land.

10. Where ~lIly court. gives a judgment or makes an order
the sale or.lIlortgage of any land every person who
IS entitled to or possessed of the land or entitled to a can.
tingent right therein as heir, or under the will of a deceased
person, for payment of whose debts the judgment WIlS given
or order madc, and is a party to the action or proceeding in
\rhich the judgment or order, was given or made or is
otherwise bound by the judgment or order shall be deemed
lo be so entitled Or possessed, as the case may be, as a trustee
within the mC<'llling of this Ac!.; and thc Supreme Court lIIay
makc an order vesting the lnud, or fluy part thereof, for such
estate as that COllrt thinks fit in the purchaser, or mortgagee,
or in any other person. 1 Geo. V. c. 26, s. 10.

Imp. ,\rt,
56·57 ,,;,~.
53, '. 30.

e.

VUliog order

con... q" ..'II.]
011 Jlldgn,rnl
for .prcifie
performo"••,
dO.

Imp. ,\et,
56·57 Vle\.
e. 53, •. 31.
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11. Where a judgment is given for the specific performanCe of a contmct concerning nny land, or for the partition,
or sale in lieu of partition, or exchange of any bnd, or
generall~' where any judgment is given for the conveyance
of any land, either in eases arising out of the doctrine of
election, or othenvise, the Supreme Court may declare that
lliJy of tho parties to tho action .('Iro tru~teca of the land, Ol'
;tny part thereof, within the menning of this _"-ct, or omy
deelarc that the intcrests of unborn pcrsons who might clnim
under ally part~' to the nctioIl, or under the will, or voluntary
settlement, of any person deceased, who was during his lifetimc a party to the contract or transnetions concerning which
the judgment was givcn, are the illterests of persons who, Oil
coming into existence, would be trustees within the menning
of this Act, nnd thereupon the Supreme Court may make a
vesting order relating to the rights of those persons. born
nnd unbol'n, ns if they had been trustees. 1 Geo. V. e. 26, s. 11.
}:I'FEC't' OP \·F.ST!NO onOF:ns

t:fl"~1 of I

3ee. 10.

o~'

LAX!).

12. A v('sting order llDder allY of the foregoing provisiollil

~~'lln~ nr< or. shall, in the ease of a vesting order' consequential on the I\ppoint.

Imp. '\01.

5tl·57 y;o(.
53. e. 32.

c.

0.,J,·.~

",.Je

upon Cl'ruln

.n"••tl,,"e 10

be concln.ire

.rld.nc~.

ment of n Dew trustee, have the same effect 3S if the persons
who before thc appointment were the trustees, if nny, llad dllly
executed all proper conveyances of the land for such estnte liS
thc Supreme Conrt directs, or if there is no such person, or
110 such person of full capacity, then 3S if such person hnd
existed :lDd been of [lIll capaeit;}' nnd hnd duly executed nIl
proper eOIl\'e,ranees of the land for such estate as the Court
directs. and shall in every other case have the same effect
a." if the trustee. or other person, or description or elnss of
persons, to whol'le rights or snpposed rights such provisions
relate. had been nn ascertained nnd existing person of full
c.1pneity, find hnd cxceuted a eODVC)'3DCe or rclcase to the
effect intended h)" the order. 1 Geo. y. e. 26, s. 12.

13. Where a vcsting order is made as to any land under
this Act, fOlludcd on an allegation of the p~rsonal ineapneity
of a trustee, or a mortgagee, or on an allegatIOn that a trustee,

'ec. 15 (1).
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or the heir, or personal representative, or devisee, of a mortgagee is out of Ontario or cannot be found, or that it is ~';;l7 J~\
uncertain which of the several tru tees, or which of several c. 53, t. ~o:
devisees of a mortgagee was the survivor, or whether the last
trustee, or the heir or personal representative, or last surviving devisee of a mortgagee is living or dead, or on an
allegation that any trustee or mortgagee has died intestate
without an heir, or has died and it is not known who is his
heir or personal representative or devisee, the fact that the
order has been so made sball be conclusive evidence of the matter so alleged in any; court upon any .9uestion as to the
validity of the order; but this section shall not prevE'nt the
Supreme Court from directing a reconveyance or the payment of costs occn ioned by any such order if improperly
obtained. 1 Geo. V. c. 26, s. 13.
J\PPOI~TMEN'I'

OF PEll

O~S

TO CONVEY.

14. Where a, ve ting order may be made under any of the ~;;"~~t t~cr.
foregoing provisions the Snpreme Court may, if it is more sons to conn)'.
convenient, by order appoint a person to convey the land or ~nlp. Ac~.
release the contingent right, and a eonve>'ance or rclea e by ~.G'g~, :',ci~.
that person in conformity with the order shall have the same
effect as an order under the appropriate provision. 1 Oro, V.
c. 26, s.14.
VESTING ORDERS, AND ORDERS RELEASING CO "TI 'GENT RIGHTS,
AS TO STOCKS, AND CEOSES IN ACTION.

15.-(1) In any of the following casc :-

:: :~ngs~~~~rs
nnd choses in

(a) Where the Supreme Court appoints, or has ap- nction, .....hen
. t ~
t
con rt may
POID eel, a new trus ee; or
mnko.
Imp. Act,
( b) Where a trustee entitlcd alone, or jointly with. an- 51'3·57
Yict.

other person, to stock, or to a chose in actlOu- e. ~3. ,. 35.

(i) is an infant, or
(ii) is out of Ontario,

01'

(iii) cannot be founel, or
(iv) negleC't or refnses to tran fer stock, or re ive the
dividends or income thereof, or to RIlC for, 01'
recover, a chose in nction, a' onling to the
direction of the person ahsolntely entitled thereto, for fourteen day next after n. request in
writing has been made to him by the per on 0
entitled, or
(v) neglects or refuses to transfcl' .. tock, 01' reeei\'c th
dividends or incomc thereof, or to ue fol', or
recover a chose in action for fonrteen dny next
after an order of the Snpreme Court for that
purpose ho. hccn . )'\'cd on him; 01'

128ti

Chap. J21.

TIWSTEES AND J::XECUTORS.

Se~

15 (1).

(c) Where it is uncertain whether a

trustee entitled
alone, or jointly with 'another person to stock,
or to a chose in action is alive or dead,

the Supreme Court may mal,e an order vesting the right to
transfer, or call for a transfer of stock, or to receive the
dividends Or income thereof, or to sue for, or recover a chose
in action, in IIny such person as the Court may appoinL
. (2) Where the order is consequential on the appointment
by the Court of a new trustee, the right shall be Ycsted in

the persons who, on the appointment, ale the trustees.

Appointment
01 per$lln to
Iranofer.
Tnl.. l~r, hOlT

",.d~.

til be

A1~r olllic~

~:.no:f~~rio

b:

mRde contrar,
thmto.

(3) Where the person whose right is dealt with by the
order was entitled jointly with another person, the light
shall be vested in that last mentioned person either alone,
or jointly with auy other person whom the Court may
appoint.
(4) Where a vesting order may be made under this section
thc Court may, if it is more convenient, appoint some proper
person to make, or join in mnking, the transfer.
(5) Thc person in whom the right to trnnsfer or call
fl)r the transfer of a'ny stock is vested. by au order of the
Court under this Act may transfer the sto'ek to himself, or any
other person, according to the order, and all incorporated
banks and !l.11 companies shall obey every order maoe under
this section.
(6) After notice in writing of an order under tbis scctiOD
it shall not be lawful for any inco~porated bank or any com·
pany to transfer any stock to whIch the order rc1att's, or to'
pay any dividends thereon except in aecordan~ with the
order.

Cllurt may
mRke declara'
tinn.

(7) 'fhe Silpreme Court mny mnke declarntions End giv&
dircctions concerning thc manner in which the right to ony
stock, or chose in: action, vcsted nnder the provisions of this
Act, is to be exercised.

Ship...haTu
ia.

(8) 'I'he provisions of this Act as to vcsting onlers shall
apply to shnres in shi]Js registered under the Acts re13ting
to mcrehAnt shipping flS if they were stock, 1 Geo. V. c. 26,
s. ]5.
[For provisions as to ll/tlatic trustee or mOl"tgagee, see The
L1111acy Act, Net', Stat. c. 68, s. 27,)

Imp. Aot,
56-51 Viol.
o..~3 ••• 35.

EPFEC'T OF \'ESTIN"O OllDEItS 0"," COOSES 11' ACTto:"l.
t:tr~~'l

01

"'~lh"r

",J,'r.

Imp. Act.
56·57 Viet.
c. 53. I. 32.

Hi. Wherc fin)' order has been mnde under the pro\'isions
of this Act h:r the Supreme Court vesting the legal right to
sne for Or recoyer nnv chose in nclion, Or any interest in
respect thereof, in any person, he may carry OIl, commence
nnd prosecnte in his own name any action or proceeding for
the recovery of such chose in action in the same Tllllnner snd

,
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with the same rights as the person in whose place he has been
appointed. lOco. V. e. 26, s. 16.
TRUSTEES .'OR CDAJUTlES.

'I
' powers
Y.%er~laeol
1 -,. 1'1Ie Supremc C'
ourt may exerelse
t Ie powers I
lercm
in.
CQnferr.ed for the purpose of vest;ing any l~nd or personal ~i.~~ili..:felc.
estate ID the trustee of any charity or sOCIety over which
the Court would have jurisdiction upon action duly instituted.::l'7·\~I~;·.
1 Oeo. V. c. 26, s. 17.
C.:>3,8.:9.

18.-(1) Where land is held by trustees for a charitablc ~'~\~\~O OT<I~T
purpose and it is made to appear that the land Clln be no propeT C8!f'8
longer advantageously used for such charitable purpose or
that for aoy other reuson the land ought to be sold, a Judge
of thc Suprcmc .Court may make an order authorizing the
sale thereof and may gi\'c such dircctions in rclation thereto
and for securing the due investment and application of the
money arising 'from the sale as may be deemed proper.
(2) No such
order shall
be made unless and until notice Attorney·
l'oll~e 10
. .
.
of thc app I lentlon has been given to the Attornoy-GenernIGene'81.

of Ontario, 3·4 Oco. V. e. 18, s. 25 (2).
WIlO ),[AY ,\('PI;.....

•

19.~(1) An order under this Act for the appointment Who may
of a Dew trustee, or concerning any land or personal estate, :~~nt'~~nl
subject to a t~ust, may be made upon the application of allY ~:..~::. or
person benefiCially interested therein, whether under disauil- .".t1n~ uder.
ity or not, or upon the application of any person duly;~~. Act,
appoiuted as a trustee thereof.
18'" 14 Viel.

e. 60, '0. 37.

.;:d

(2) An order concerning any land or personal estate, ~~
ol" 1.
suujeet to a mortgage, may be made on the application (If any",oTI/(ag.(\
person beuefieially interested in the equity of redemption, P·O\l~TIl·.
whether under disability or not, or of any perSOll interested
in the moneys secured by the mortgage.
(3) Any person entitled lIl:ly :lpply, upon notice to snchl'otl~e.
.persons fiS he may think proper, for snch an order as he
may deem himself entitled to.
(4) Upon the henring: of the application the Court lIlay Il'.... inlt"f

'
"
' 1I rl'qlUl'e
. "i'r>Il~"llO".
a re f ercnce to '
lllqUire
1D t 0 any f lie t s \\' Ilie
d Ireet

investigation, or may clirect lhc :lpplication to stand ovcr
to cunule further evidence to be adduced or further 1I0tiee to
be served. 1 Goo. v. c. 26, s. 18.

P11rchasc a11d Salc.
l'O\\"~."",l

20. Subject to the provisions of Thc DC1:ol1ltiOll of

1~·statcR~l.l,~~~:::"i:;'.OI

Act where fi trust for, sale or n power or snle of lund 01' per-""'•.
, \'cste d 'III l~ trustee IIe may se11 or concur WI"I 1'1,IIH.f'I"I.
'Sona1 estate IS
1IV.
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Imp. Act.~; noy other person in selling all or any part of the property,
~icl~·.~i:'>J,·· either subject to prior charges or not, and either together"
or in lots, by public auction or by private contract subject to
such conditions respecting title Or evidence of title or otber
matter as the trustee thinks fit, with power to vary any CODtract fOr sale, and to buy in at any auction, or to rescind any
contract for sale' and to re·sell, without being answerable for
any loss. ] Geo. V. c. 2G, s. 19.

.,

Sal,. bj'
lru.t .... 1101
ilflp<~~hahlc

on .en.;1l
,'Olllldi.

1':fJ' \'tc~l:
e. sa.•, II.
Colllllion
bctW«ll pur·
chuee and
l,ulin.

Objec:t;CIII to
tille loy
purd......

21.-(1) No sale made by a trustee after the 4th day of
:<.Iay, 1891, shall be impeached by any beneficiary llpon the
ground that any of the conditions subject to which the sale
was made were unneeessarily depreciatory, unless it also
appears that the consideratioD for the sale was thereby reDdered inadequate.

(2) No such sale shall, after the execution of the convey·
ancc, be impeached as against the purchaser upon the ground
thnt any of the conditions subject to which the sale "as made
were unnecessarily depreciatory, unless it appears tbat the
pl1rch:u::er waR net.ing in eolluR;on with the trustee at the time
when the contract for the sale was made.
(3) No purchaser, upon any such sale, shall make any
objection against Ihc title lIpon this ground. 1 Geo. V. c. 25,

s.20.
Agents.

Pawn to
autho"'"
ncdpt of
mouey by
,;oUella•.

Orlon"hr.
Tn,p. ACI,

!i6-!H Vict.
c. ~:l, O. 17.

.~l'I'"lnln,r'"

not. breoell

of Uu.'.•

Liability 01
tru.tcc, III cCr·

~~~;'R~::f~.

·~I'I,lt'M;oa

01 <eet;oll.

22.-(1) A trustee may appoint a solicitor to be his agent
to receive and give a discharge for any money or valuable
consideration or property receivable by the trustee under the
trust.

(2) A trustee may appoint a banker or solicitor to be his
agent to receive and give a discharge for any money payable
to the trustee under or by virtue of a policy of assurance or
otherwise.
(3) A trustee shall not be charged with a. breach of trust
by reason only of his having made or concurred in mnking
any such appointment.
(4) Nothing in this section shall exempt a trustee from
any liabilit)- which he would hove incurred if this Act had
not been passed, in case he permits any such money, valuable
consider'alion, or property to remain in the hands or under
the control of the banker or solicitor for n period longer than
is reasonably necessary to enable the banker or solicitor to
payor transfer the same to the trustee.
(5) This l>cction shall apply only wherE the money or
valunble considcration or property was or is received on or
IIftcr thc 4th day or May, 189]. 1 Geo. V. c. 26, s. 21.

•
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Insurallce.

23.-(1)
trustee may insure against 10 or damagc by?ower 10
fire, tempe t or other casualty any .building or other insurable b~,WJ~nl:'.
property to any amount, including thc amount of any insurance already on foot, not exceeding three-fourths of the value
of such building or property, and pay the premiums for such ~:;'.~'7 '~~t.
insurance out of the income thereof or out of the income of e . 53, 8. J
any other property subject to the same trusts, without
obtaining the con ent of any person who may be entitled wholly
or partly to such income.

(2) This section does not apply to any building or prop- Application.
erty which a trustee is bound forthwith to convey ab olutely
to any beneficiary upon :being requested to do so. . 1 Geo. V.
c. 26, s. 22.
Renewals of Lease.
24.-(1) A trustee of any leaseholds for lives or year Power or
which are renewable from time to time may, if he thinks fit, ~~~I~~j,I~(
and shall, if thereto required by any person having any leaseholds to
beneficial interest, present or future or contingent, in the renew.
leaseholds, use his best endeavours to obtain from time to timc
a renewed lease of the same land on reasonable term , and for
that purpose may from time to time make or concur in makinl?
a surrender of the lease for thc time being subsisting. and
do all such other acts as are requi ite j but where, by thc Imp. .\Cl.
. po e slon
. 5G,~
57 Vict.
terms 0 f t J1~ sett1ement or W1'11 , t h e per on lD
c. 53, 8. 19.
for his life or other limited interest is cntitled to enjoy th'
same without any obligation to rcnew or to contribute to the
expense of renewal, this scction hall not apply unles thc
consent in writing of that person is obtained to the renewal
on the part of the trustee.

(2) If money i required to pay for the renewal thc,\~d (0
trustee effecting the renewal may pay the same out of any {~;·~h~\On.7
money then in his hand in tru t for the persons benefici- ftll' p08e.
ally interested in the land to be compri cd in thc renewccl
Icase, and if he has not in hi hand. uffieient money for the
purpose he may rai e the money required b' mortl?nge of
the land to be comprised in the renewed lea e or of any
other land for thc timc being subjcct to thc 11 • or trll. ts
to which that laud is subject, alld no per on advall ing- m \lCY
upon a mortgage purporting to be made nnder this powcr
shall be bound to ee that the money i. wantcd, or that no
more i. rni~e 1 than i. wanted for the pm'po or to see to tlll'
one application of t11e money. 1 Geo. V. e. 26, s. ~3.
Pas illg of Accoullt .

5. A trnstec dc iring to pa. the account of hi d 'ai- Wh.," IrH,! __
illl?s with the tru t cstate may file hi acconnt in thc ol1icc ~~~~\I~:~.
of the Surrogate ourt of a connty or di. triet in whi 11 Ill'

!)
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or a co-trustee is resident or in which any part of the trust
~stnte is situate, and the proceedings and practice upon the
vnssing of such accounts shall he the salllC and hn,'c the like
effect as the passing of executors' or administrators' accounts
in the Surrogate Court; but in the case of trustees under a
will the accounts shall be filed and passed in the office of
the Surrogate Court by which probate of the will wns
granted. 1 Geo. V. c. 26, s. 24.
.

Receipts.
l!~CC;PII of
In.. t~el to be
dfcclual
dilebugu.

2f.i. '1'he payment of any money to nnd the receipt thereof
hy any person to. whom the same is payable upon any trust,

or for any limited purpose, and such payment to nod receipt
by the survivor or survivors of two or more mortgagees or
holders or the executors or administrators of such survivor
or their or his assigns, shall effectually discharge the person
paying the same from seeing to the application or beir1g
nnswerable for the misapplication thereof. 1 Geo. V. e. 26,
s.25. [Soo al.~o The Mortgages Act, Rev. Slat. c. 112, s. 10.]
8'lIrllivill!J Trllstee.

I'owcn of 1"'0
or more
Lru.leu.

Imp. Act.
f,6 &: ~7 Viet.

e.

53, I. 22.

~7. Where a power or trust is hereafter given to or vested
in two or more trustees jointly it may be exercised or performed by the survivor or survivors of them for the time
being.. 1 Oeo. V. e. 26, s. 26.
IN\'EST.I>lENTS.

I'"we' to
;nyu!

,

",'rurit;u.

Exilling
;",·r,lm.nU
)r~n1iz<d.

,,, ...lInen!
of 1m>'

lund•.

~8.-(1)

A trustee having money in his hands, which it

'''''I is his duty, or which it is in his discretion, to im'est at

mono)'. in
rcrto;n

interest, may invest the same in the stock, debentures or securities of tlle Dominion of Canada, or of Ontario or of /lilY of the
other Provinces of Canada or in debentures or securities the
payment of which is guaranteed by the Dominion of Cnnnds
or by Ontario or by auy of the other Produces of Ca,uada or in
the debentures of any municipal corporation in Qutnrio,
including debentures is.<;ued for public school purposes, or in
seenrities which arc a first charg-e 011 land held in fee simple
in Ontario, Manitoba, Saskatchewall or Alberta. providrrl that
such investments lIrc in other respects reasonable and proper.
{2} Suhject to thc proviso in subsection 1 any money
:llrc:ldy im'estcd in any such stock, debentures or s;curities
~hall

he deemed to have been lawfully and properly 1I1\'estcd.
1 Ceo. V. e. 2G, s. 27. [Soe al.~o Tile LOQf~ a,lId Trllst CorpOl'uliolis Act, Ret'. Stat. e. 18,J, s. 18 (f).1

:.m.-(l) A trustee may deposit money with any of the
societies or companies hereinafter mentioned, or may invest
~my money which it is his duty. or which it ia in his discretion,
to in,,~t at interest, in terminable debentures or debenture
slock of lilly sueh society or campau}', pro"iCled that such

Sec. 31.
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deposit or investment is in other respects reasonable and
proper, and that the debentures are registered, and are transferable only on the books of the society or company in his
name as trustee for the particular trl1st estate for which they
are held, and that the deposit account in the society's or eom·
pany's ledger is in the name of the trustee for the particular
trust estate for which it is held :lIld the deposit receipt 01'
pass book is not transferable by endorsement or otherwisc:
(a) Any incorporated society or company authorized In CO'''I'.''!P._

to lend money upon. mortgages on rcal estate'lend
Rutllo.i,~d
n,Olley t"
or for that purpose and other purposes, havingupo;m ",~rt.
d fiIxe,
d"
d up an d permanent ,elll.."t"t"
';-lgHO"
a eapl"ta I"Ize,
pal
stock not liable to be withdrawn thcrefrom of:::Jrt;::;~ain
not less than $400,000, and a reserve fund of
not Icss than 25 per cent. of its paid up capital,
and the stock of which has a market value of not
less than 7 per cent. premium; or
(b) Any society or company heretofore incorporatedlnce,t..ln
under Chapter 164 of the Revised Statutes of~~~~~c.o·'·

Ontario, 1877, or any Act incorporated therewith, or under Chapter 169 of the Revised Sta·
tutcs of Ontario, ]887, having a capitalized,
fixed, paid up, and permanent stock not liablc
to be withdrawn therefrom of not less than
$200,000, and a' reserve fund of not less than 15
per cent. of its paid up capital, and the stock of
which has a market valt\e of not less than 7 per
cent. prcmium.
(2) Clause (a) shall not apply to any society or compull:O'Wbl.tl.ppro.·ol
which bas not thc approval of the Lieutenant-Governor in newsAA')·.
Council as one coming within the pI:0visions of that clause,
and as one in the debentures or debenture stock of which
trustees may invest or with which they may dcposit money.
(3) Such approvlIl shall not he given with respcet to :my He!"ietIJIl.
society or company which docs not appear to have kept strictly
within its legal powers as to borrowing and investing.

(4) An Ordcr in Council mude under the authority of 1l0\"<)<:1.1io"
suhseetion 2 Illay at any time h.1 revol,ed. 1 Geo. V. e. 2H. 8~~~~.IJ~n
s. 28.

of

30. A trustee may frOm time to time vary or transposel'o",c'I,vory
. .III.whIch
.
. h"IS IHill dS "
"
t I or ITl.n,po",'
any securItIes
money m
IS IIlves CC .••en.il;".
whether under the authOTity of this Act or otherwise, into or
for any other seeurities of any nature authorized by this Act.
] (1""0. V. e. 2G, s. 29.
31. A trustec lending mOlley upon the security of nil)' WII.n t."ot __
" II IIe may I·f
property upon w I lie
a,\ tl II y IClllI S"I HI II no t IIe "0'
tor _hn.ronhl,·
."'''dioe
"I,,"."abl'"
with
hreaeh
of
trust
hv
renson
only
of
the
pro<>0
''-''',ffici.nt
,. . . . .
"
..•
....utl,,·
portion borne by the amOllnt of the loan to the vulue of thc
..

J 2fJ2
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property at the time when the loan was made, if it appeArs to
the court that in making the loan the trustee was acting upon a
report as to thc vulue of the propert.y made by a person whom
!he trustee reasonably helieved to be a competent valuator,
lllstrueted and employed independently of any owner of the
property, whether such valuator carried on business in the
locality where the property is situate or elsewhere, and that
the amount of the loan docs not exceed one-half of tIte value
of the property as stated in the report and that it was ronde
ITI1der the advice of the valuatOr expressed in the report.
1 Gco. V. e. 26, s. 30.
.
3~. Wherc a trustec has improperly advanced money on
a lIlortgnge security which would, at the time of the investment, have bC<l1l a proper invastment in all respects for a
lcss sum than was actually ad\'anced the security shall be
deemcd an authorizcd investment for such less sum, and the
trustcc shall only bc liable to make good the sum advanced
ill excess thercof with interest. 1 Geo. V. c. 26, s. 31. •

33. Sections 31 and 32 shall apply to transfers of existing scenritics as well as to new sccurities, and to invest·
mcnts mnde liS well beforc ns on lind aftcr the 4th dny of
May, 189), nnless some action or othcr proceeding wns pending
with reference thereto :"It tllllt dnte. ] Geo. V. e. 26, s. 32.
34. A trustcc shnll not be chargenble with brendl of trust

~j~e"::I~~~;~f by renson only of his continuing to hold an investment which
!I'VOIt_nl.
1m}'. MI.

~~-lt~~c::

hilS ceased to be an investment nuthorizcd by the instrument
of trust or by tIle general law, and this provision shall npply
to cascs arising either beforc or after the pnssing of this Act.
1 Geo. V. c. 26, s. 33.
[As to 11lVestmeut of mOlley receilJed for illfallt~ under
Life Assurance Policies, see The Olltario blsura1lce Ac/,
Hev. Stat. c. 183, s. 175.]
J'ROTECTIO~

Kxt~"l"r

ll~hllll)' "I

Inl.t ......
Imp.

S6·S:
~.

S.l.

Acl.
\"l~t.

$. ~·l.

a~"i.

.\:\'o lXnE.\INITY.

A trustee slUll! he ehargeablc only {or money and
actually rcceivcd by him, notwithstnllding his signill .... any receipt for the sllke of conformity, and shall be
Iln~werable nnd accountable only for hi~ own nels, reCE'.ipts,
lle~lects or def;"lIIlts, nnd not for those of nny other .trustee,
nor for any hnnkcr, broker or other pcrson with whom nllY
lrllst mOllcy or securities lllny he deposited, nor for the
immllieieney or dcfieicl.lcy of any securities, nor lor any
/llher loss, unless the snmc hnppem/ through hi.o; own wilful
,lefnultj and mny reimburse himself or pny or diseh;Jrge ont
of the trust property all expenses incurred in or about the
execution of hi~ trnst or powers. 1 Geo. V. e. 26, s. 34.
[Note.-As to payments made alld acts dOll~ tinder rel.'oked
powers of alfOr1tcy, .q('(' Tit" Powers of Attorney Act, Rei'.'
:':tnt. r. 106, s. 3.]
~('elll'ilies
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36.-(1) Where a trustee commits a broach of trust., at

12!':3

thcT~u',lu~_e.. nt

.illS t·Iga ,.lOll or roqlles t or WI.".u t I Ie consent .
. .
OJ: ... ue"
III wrlllllg
of a ""ll
of lruol nl
,.velIe fl·
clary, tl Ie S uprcmc C
our' may ma kC sue I1 or aor as to in.liution
be"elioi.ry. or
the Court seems just for impounding all or [lily part of thcJmp.

M.l,

interest of the beneficiary in the trust estate by way of illdcm-:."'~:, :"c~.~.
nity 10 the trustee or person claiming through him.

"(2) This section shall apply notwithstanding that the Al'plitation
,.vOlle fClary
l · ·18 a mnrrlC
·a woman cntlt·Iaf
"ell·orale
c or Iler separate USCeolate
of
" c. 26,s. 35 .
",,,cried
· If rom an t··
au a res t raInO(
IClpn ,.lOll. 1G co..
w~men.

l<>

'rECIINIC,\L BRE,\ClIBS OJ.' TRUST.

~

37. ]f in any proceeding: affecting a trustee or trust prO_1{d'ef of
perty it appears to the court that a trustee, or that any per-~~'::~~I~'.f:
son who may be held to be fiduciarily responsible as a trustee, Lechn~cal (
is or may be personally liable for any ,breach of trust when- !~=r <I
~ver the transaction alleged or found to be a breach of trust
occurred, but" has acted honestly and reasonably, and ought
fairly to be excused for the breach of trust, and for omitting ~~.~o . . ~.'.
to obtain the directions of the court in the- matter in whiehc. 85, •. ,ct
he committed sneh breach, the court may relieve the trustee
either wholly or partIy from personal liability for the smne,
1 Geo. V. c. 26, s. 36.

[As to limitation of actioJl-s agailtst trustees, sec The LindlaAct, Rev. Slat. c. 75, S$. 46.18.]

(li0,11S

•

PAY;\IE:"T IN'ro counT,

38.-(1) Where any money or securities belonging t.o a Payment in:"
trust lire ill the hands or under the control of or arc vested in r~:;lt"..~ .. r
a sole trustee or several trustees, and it is the dcsire of such ICU$! fu... ~,
. . a f sue}
I trus I ecs, t a pay t IIe money!>,.
O'$'curlh••
trustee, or of t he maJority
"cd~. <If
into or to deposit the securities in court, the Supreme Com·t, ~"l'r'·I1l.. l;onrl.
Oil an ex pade application in Chambers, may order tIle paY-''''I'.....,,(.
mcnt into or deposit in COllrt to be made by the sole trustee, ~.6-~~. :·i~:~.
Ot· hy the majority of the trustees, without the concurrence
of the other or others if stleh concurrence elll1110t be obtained,
( 2) Where on the pa&<;ing of the final accounts of a per- .lloury f,_,",,'
'.
10 ..",},,'soua} representative,
gtlar(1·Inn or trustee Il)' t IIe J..1
tinge of alnf~nl.
~I" ..
Surrogate Courl, there if! fOllnd to bc in the hands of sneh;'~'.~l""~or
pcrsonal representative, gnardian or trllstee any moncy hc- ".'·M''''I~h'
..
.
r
~""O}(.l'
longmg to an mrant, or to a lunatiC or person 0 unsonndCl\"lIh>I'"
mind, or to a person whose address is 1l1l1olOwn, it shall loe(~~,::~:~1tO
lhc duty of SllCh l)CI'Sonal represcntativc, guardiall or II'lIStee to pay thc money into the Supremc Camt 10 the ereilit
of the person who is entitleil to it.

(:n

A certified
of the .
,lullf.,(c
M'·"''''l~''ll'
. copy of
\ thc ordcr 1or report.
1
• 1,,_
f",nl. ,...,
shall be lcft With the J eeolllllant W lell tiC money lS paUllt"I'h'~'lwnr
ill. and thc pcrson Jlaying it ill shnll hc cntitlcrl to dc(lnet.OToIrr.'·I~.
$5 for his costs.

1:l!I4

Chap.12\.

n ..tcollnl"nl
attaIning
",..joth)' In
be'hown.

(4) If all infant is l:ntitled tu the IJIUller Hud thc date
wllcH he will attain hi!> majority docs not appear on the
fllce of thc order nn allidavit stating when he will altain his
majority shall be left with the Accountant when the money
is pnid in, unless the affidavit is dispensed with by the fiat
oL II Judge of the Supreme Court ltnd notice of the payment
ilJ\o court shaH be served upon the Official Guardian.
;i-4 GCQ. V. e. 18, s. 25 (1).

!'Ofhl.Dt or
drh.ery to a
malorllY 01
..... rr.l

(5) Where filly such money or securities are deposited
with a banker or broker or other depository the court
lJ1ay order payment '01' delivery therCQf to the majority of
the trustees for the purpose of payment into or deposit in
cOtJrt, nnd every traDsfer, payrllellt and delivery, made in
pursuance of such order, shall be valid lind take effect as
if the same had been made on the authority, or by the act,
f a II t I Ie persons entlt
' !ed to t h e money all d securl't'ws so
0
trallsferred, paid or delivered.

I.ultul.

r",l'. ,\~!.

',et.
o.fiG·57
53.•. 4~.

TllUS1'(;BS AND &XI>CUTOJ(S.

Sec, 38 (4),

Pa)'ment Inl"
(6) Any person with whom trust money or sceurities have
~:::I I~drn;' been deposited or to whose hands trust mone~' or securities
<... <1

mono)">

for lr... tN'.

have come, where the trustee has been absent from Ontario
for a yenr and is not likely to return at an enrly dnte, or in
the event of the trustee's death, or where the trustee in Ontnrio
cannot give fln Ilequittanee of the money or securities, mllY
make an Rpplication similar to that authorized by subsection 1.

)fon.)",
(7) Where fln infant, lunatic or person of unsound mind
i~:;;J·:~~ is entitled to nny money payable in discharge of Rny land
~to,.• •to ",1I'job or !lcrsonal estate, conveyed, assigned or transferred under
In ant, o.
lnuli~.
rnlll1<'d.

Imp. Atl.

u.t 14 V'ot.

o. GO. I. (S.

'lS paya bl e may
this Act, the person h
y w lorni
sue 1!
money
PIlY the SlIme into the Supreme Court in trust in Rny cause
then de!lendinl>b concerning such money, or, if there is no
snch enllse, to the credit of snch infant, lunatic or person
of unsound minrl.

Crrtifirotr 01
oilier. u
di....ho.u.

(8) 1'hc certificate or receipt of the proper officer shall be
a sufficient rlischRr~e for the money or securities so paid into
HI' deposited in court.

I 'l'p<»il lOll.

(9) MOlley or securities ordered to be paid into or
deposited ill eOllrt shall, subject to Rules of Court, be dealt
with aeeording' to the order of the court. lOco. V. e. 26,
s.

~7.
I'IlOCt;OI1Rt~

,\III'I;Ulion.
:m.-(l)
!o 1'0)' mOll·Y \.('dllre shall
,nlo ('ourt.

oS" 1'.\VING MOl'a;y lS"TO COURT.

Subject to Rules of Court tlJC following probe obscrved:-

Oil an llpplicntion to pay money into or to deposit securities in eomt. nnder this Act. the applicant shall file an
af1idnvit entitled ill the Bupreme Court, "]0 the matter
"f (specif.011fj shortly the trust and the illstrllment crcating
it)." whil'h nffion"it shall set forth-

Soc, 39 (5),

'l'RUS1'E~<;

ANI) EXECvrOIl3.

Chap.12J.
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(a) 'l'hc deponent's name and aJdress;
(b) The amount and description of the money or secur-

ities in question;
(0) A

statement whether the estate or succession duty,
if chargeable, or allY part thereof has ueen
paid;

(d) '1'he names and addresses, 118 far as known to the
deponent, of nil persons interested in or entitled
to the mOlley or securities in question, and to

the best of his knowledge and belief whether or
not such persons arc undel' any disability, by
reason of infancy, or unsoundness of mind;
(e) lIis submission to answer all such questions relnt-

ing to the application of the money und securities
in question as the Court or a Judge thereof may
make or direct;
(f) The place where he is to be served with allY peti-

tion, notice, or other proceeding, relating to the
money or securities in question;
(g) A concise statemcnt of the reason why tlle application is madc and of thc material inets.

(2) Every order made on such application shall directT" ""om
the applicant forthwith to give notice thereof, by regis- ",ticY '"
tered post, to the several pcrsons who are, as stated in his am- g •• n,
davit, interested in or entitled to the money or seeuritiel>
paid into or deposited in court, except such as arc infants,
lunatics or persons of ul1sound mind, for whom notice shall
be siven to the Official Guardian.

be

(3) It shall \)e the duty of the Official Guardian, WhCII- IIII ,)· f
ever practicable, forthwith to communicate to the parents, <!l1ld:l
. I'luns, or commIttee
'1
guar<
0' any person, on WI lose b
e iInl l he t.URr~JRII.
may be so notified, the contents of such ordcr,
(4) 'l'hc notice of an order may be in the following" form:.'"r,,,o!
In the Supreme

(.'/)l.trt

noliro.

of Onlari/).

In the matter of ($puifyiIlY tI'U$f$, etc.. (1$ i l l tlie "fJidUL'it),
'l'ake notice that pursuant ta thu order of the Court datcd the
Jay of
I havQ pnid into Court to the crcJit uf
the ahovQ mentioned matter $
(or I bavQ ,lepositcd
in Court to t.he cr<dit of t.ht! abovQ n~{ntionod mattor tho fullvwing 5ccuritiQlj (5pecifllin!] tliem) J in \¥hich money (or 6ccurit.ic!<] yOIl
appear to bQ intercsted all (stotin!] shortlll hOlO, C,y" liS !ej.l;alce lllll.l<'r
the will of A.D.)
Dated this
dny of
l!l,
Signature of applicunt, in. IJerSOIl,
or by lli$ Solicitor.

(5) Notice of :Ill aJlJllicntioll8 rcspecting' 1lI0111'y Ol' 8e,'HI'·
,
itic!I paid illlo or ileposited in· cour!., under Ihig J\cl, S"h:lll~~i~,:e 00:
hc served on the trustee, nnd the persons directed to ,he 1101, wh"n,:

12n6
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Sec. 39 (5).

Wed of such pu,yment or deposit, unless such service is
dispensed with by the court. ) Ceo. V. c. 26, s. 38.
j'£RSON,\I.. nEPRESENTATIVES AND DEVISEES IN TRUST.

Removal 01 Pe,'solwl Hepresclltath'cs.
1'0"''' of

40.-(1) The Supreme Court OlD,}' remove a personal
representnth'c upon any ground upon which such Court may
remove any other trustee, nnd may appoint some other proper
persOIl or persons to act in the place of the executor or administrator so remoyed.

8""".lIy by

(2) Any person so appointed shall, unless the Court otherwise orders, give stich secnrity as he would be required to give
if letters of administration were granted to him under 1'hi3
Surrogate Caul'ts Act.

Co.. ~t I"
.. n,o~~.

!,<,n"n

apl'Olnled.
Itc\,. Slol.

e. ~':.!.
Wh"

m .. y

(3) The order may be made upon the application of any
executor or administrator desiring to be relieved from the
duties of the office, or of any executor or administrator ,complaining of the conduct of n co-executor or co-administrator,
or· of any person interested in the estate of the deceased.

l'r...~dur".

(4) Subject to any rules 10 be made under Tlte Judicature
Act the practice in force for the removal of any other trus-

ap"ly.

lC~ •• !'ltd. ". ,'>G.

tee shall be applicable to proceedings to be takcn in the
Supreme Court under this section.
Whell n.....
"",,"inlm.nl
"nnre"narr.

(5) "Where tIle executor or administrator removed is not a
. .
·
sole executor or n d Inlnlstrator
t h e Court nee d not, un1
ess It
secs fit, appoint any person to act in thc room of the person
remo\'cd, and if no such appointment is made the rights and
estate of the executor or administrator rcmoved shall pass to
the l'eJllainin~ executor or administrator at; if the person so
rcmovcd harl died.
(6) Thc exccutor or any person appointed an executor

t'I".i"OI

r",'re","I~II"". under this section shall not by yirtnc of such cxecutorship bc

an executor of the estatc of \dlieh his testator was appointed
executor under this section, whether such person acted alone
or was the last snrvivor of se\'cral executors,
(\'1''" of

"1',11'1'

~il~"'S:;~~.
~M" n·rl<.

~:",l

1"'".,,,.,,,

(7) A eCI·tified eOl1f o( the order of removnl shall be med
Witll the Surrogate Clerk, alHI anotlwr copy with the Registrnr of. the Surro!-:ate Conrt by which probate or administration was granted, and such officers shall, at or upon tile entry
of the grnnt in the registers of their respective offices, make
in r('d ink n short note giving the date and effeet of the order,
nnd shall also make a refercnce tlwreto in the index of the
re~istcr at the plnec w11ere sitch grant is inde:<ed.
{S} Thr d:lIc of the grnllt shall be endorsed on the copy of
tlle order filed with the Surrogate Clerk. 1 Oeo. V. c, 2;;.
s. :1n.

Sec. 45.
RIGHT
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REPRESEN1·.\TIV~

41.-(1) Except in cases of libel and slander, the exeCU-.\ctlonl by
tor or admini trator of any dccea ed person may maintain an exec~t~ra null
. f
11
. . .
oclWlDlstrAlors
aetIOn or a torts or lDJurJeS to the person or to the property for torta.
of the deceased in the same manner and with the same rights
nnd remedies as the deceased would, if living, have beeu
entitled to do j and the damages when recovered shall form
part of the personal e tate of the deceased.

(2)' Except in case of libel and lander, if a deceased per- Acti.ons
son committed a wrong to another in respect of his person or :~:~~~~rs ontl
property, the pcrson wrongcd may maintain an action against ~::n~~~~~.llors
the executor or administrator of the person who committed
the wrong.
(3) An action under this section shall not jbe brought after Limitations of
the expiration of one year frol11 the death of the deceased. nclions.
1 Oeo. V. c. 26, s. 40.

[As to actions and distress for rent by personal representatives see The Landlord and Te·na·nt Act, Rev. Stat. c. 155,
s. 59, and as to liability of personal representatives of a deceased joint contractor see The lIte1'cantile Law Amendment
Act, Ret'. fat. c. 133, s. 5.]

42. A personal representative shall have an action of Action 01
account as the testator or intestate might have had if he had ~~cF.d';~~·1
c 26 Js. 41 •
{"t.
I \1"..':.
ll' ved • 1 Oeo •V• •
tnin...ter,
t'.

~.

[As to assignment and discharge of mortgages by execuf01's:
etc., see The Mortgages Act, Rev. Stat. c. 112, s. 10.]
43. Subject to the provi ions of The Devolution of Estates He\'. {ftt.
Act, where a testator, by his will, devises or directs land to c. \19.
be old by his executors a sale may be validly made by nch Exeelll r's
one or more of the executor to whom probate of the will !las:;,:er 10
been granted, and a conveyance by. uch executor or executor~~'\I~~e~.r\
shall be as valid and effectual a 1f all the executors nallled s. 1.
in the will had joined therein. 1 Geo. V. c. 26, s. 42.

Execldion of Powers.

44. 'Vhel'e there i in a ,dll a direction, expre or im- \\,h.. IIllly
plied, to sell, di pose of, appoint, mortgage, incumbcr or lea :if;:~~:i;;11 t(l
any land, and no per on is hy the will or otherwise by thc~~'~li,,~'~::;'otl:<'"
testatoi' appointed to xe ute and carry the same into clTectl'l'r <1,,1,
. any, name d .III sue I1 WI'11 may e.·c ute am1"pp(lIIlI,·,I.
the executor, If
carry into effect every nch dir ction in respect of uch hlllo.
nnd am' r. tate or intcre t ther in in the nmc lI1anll r :1I1d
with the arne effect as jf hc had be n appointed by the
-testator for that pnrpo c. 1 Geo. . e. 26. . 4 .

45. '\ herr from any cau e a court of compctcllt juri. - hl~l1I.
uiction ha' committed to n per~llll who hn. giv II security to
82 s.

J:l!J8

Chap. 12J.

Or when no
one nll"'cd in
the "'ill te
uO"Cule
pow... et
ule. elc.

the sutisfllctioll of such COllrt for his deal ill" with such land
and its pr.lceeds, letters of administration "with a will anlI~xed which contains an exprcss or implied power to scll,
dispose of, appoint, mortgage, incumber or lease any land,
whether such power is conferred on an executor named in the
will or the testator has not by thc will or otherwise appointed
a person to execute it, the administrator may exercise the
pO\\'er in respect of such laud in the same manner and with
fhe same effect as if he had been lll)pointed by the testator
for that pnrpose. 1 Ceo. 'i'. e. 26, s. 44,
'

TItUSTEi:S ,INI) J;;XECUTOIlS.

Sec, 45.

COlltl'act of Deceased,
I\""'cyftnce

by I~·..ellftl
rCpTl.'O<'lIlatl '·C
in pU""IIRII,·"
of II. ~'Ont.ftcl
bJ' deceo. .... d.

4U. Where any person has entered into a contract ·in
writing for the salc and eonve:yance of land, and such person
has died intestate, or without pro"iding by will for tlH' conveyance of such land to the person entitled or to heeome
.mtitled to such conveyance, if the deceased would be bound,
,vere he alive, to execute II eonvc)'ance, his personal repre·
s~lltativ() shall make and give to the person entitled to the
same a good find sufficient conveyance of such land, of such
nnture as the deceased, it living, would be liable to give, but
without covenants, except as against the acts of the grantor;
and the eonvCYllnce shall be as valid and effectual as if the
deceased were alive at the time of the making thereof, and had
executed the same, but shall not have uny further validity or
effect. J Geo. V. c. 26, s. 45,

Devlses ill 'l'rust.
l:ev, Stot.
p.119

I'"we' t"

tni"" lIIone)'
by ""ie or
mort"al:e
to .atid)·
charl:C', not·
with_landing
wont o!

n""," power

ill the will.

Imp. ,lrI.

:!~·:l9

Yiel.

r. 9r., I. 14.

..

~~~~:';,"~:.

I",,, . .lei,
~:!·:l9 Vict.
c. 95, I. 15.

.J7.-(J} Subject to the provisions of 'l'he Devolution 0/
",'slales Act where, by any will coming into operation after
the eighteenth day of September, ]8G5, a. testator charges his
land, or auy spccillc part thereof, with the payment of his
debts 01' with the paymcnt of lilly legacy or other specific SlIlll
of money, nnd devises the land so charged to a trustee for the
whole of his cstate or interest therein, lind docs not mal,e any
express provision for thc raisin~ of snch debt, legacy or sum
!If moncv O\lt of mch land, the deyisre ill trnst, notwithstandinA' any· trllsts actually declared by the testator. ma)' raise
such d~ht, leglICy or mone)' by a sale and absolute disposition,
hy pnhlic auction or private contract, of such land or any
part lherrof, or hy a mortg-age of the snme, or partly by one
mode and partly by the other, and in any mortgage so executed JIlay ngree to such ratc of interest ond such pcrilXI
of repayment as he mn)' think proper.
(2) 'rh~ powers conferred b)' this section shall extend to
('\"er,\· person in whom {lIe land devised is for the time being
\"l.. ~ted hv snrvivnr~hip, descent or devise, :Iud to :lny perscJn
appninlc'(l nncler nn:.' power ill the will or by the Supreme
('onrt to succee<I to the trusteeship \'csted in stich devisee in
trust.

Sec. 50 (1).
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(3) If a. testator who creates such a charge docs not dcvisel:ueUI""S
the land so charged in such terms that his whole estate lind ~~:;: tbere I.
interest therein become ,'csted in a trustee the exccutor for"o .""llioiclI!
the time being named in the will, if any, shall have the like ~~~~A(l,
power of raising money as is hereinbefore conferred upon the~~s~~.::~t:
devisee in trust j and such power shall from time to time
devolve upon and become vested in the person in whom the
executorship is for the time being vested.

(4) Any sale or mortgage under this section shall operatcLimlt'lioll.
only on the estate and interest of the testator.
(5) Purchasers or mortgagees shall not be bound to in- rurch&Sl:'"
quire whether the powers conferred by this section, or 3nyrn:'~l.lo.tel.
(If them, have been duly and correctly exercised by the per- ~~~,~~e;7.
son acting in virtue thereof.
(6) This section shall not extend to a devise to any persons..,·IIliZ'.
in fee or in tail, or for the testator's whole estate and interest ~~.~'3 \!~el.
charged with debts or legacies, or affeet the power of any such e. 85. I. 18.
devisee to sell or mortgage. ] 000. V. c. 26, s. 46.

48. Every personal representative, as respects the ad· rU~';I~I. IDd f
ditional powers vested in him by this Act, and any money~: ~~t~~~t,,~
· recelVe
. d·lD consequence . af t e
h exerCise
. a filld
Id",I"I•.
or asseIs by h 1m
tralor Ictilll"
such powers, shall be subject to all the liabilities, and eom- ullder I~I
pellable to discharge aU the duties which,
respects thl'! acts r:r~e~ct
to be done by him under such powers, would have heen imposed upon a person appointed by the testator, or would have
been imposed by law upon any person appointed by law, or
by any court of competent jurisdiction to execute such power.
1 Geo. V. c. 26, s. 47.

as

49. Where there arc several personal representatives, nnd Sontoo"hlp.
(lne or more of them die: the powers conferred upon them
.by this Act shall vest in the survivor or survivors. 1 Gco. v.
c. 26, s. 48.
EFFECT OF REVOCATION OF AN ERRONEOUS GRANT.

50.-(1) Where a court of C<lmpetent jurisdiction has\'IIlIUtyol
. 'd
· · I rn I or, AcIA<!"ne
prl'"
a d ml·,te d a WI·11 t a pro ba I e, or IlaS appOin
e an a d
miDIS
In ",:,·,,,,,,tl,,"
notwithstanding that the grant of probate or the appointmentO~l~(''''on~
may be subsequently revoked ns having been erroneously r; .
m:lde, all acts done under the nuthority of such probate or
appointment, including all pnymcnts made in good faith to
or by the personal representative, sh:lll be as vnlid and
cffectunl as if the same had been rightly granted or made;
but upon revocation of the probate or appointmcnt, in ('as{,sJl"""y~.,. of
of nn erroneons presumption of death, the supposed decedcnl,Pr"p..I,..
aud in other ellsel! the new personnl representnti\'e 11111)", slthject to the provisiOllS of subsections 2 and 3, reeoyer froUl
the pel'l;Qn who acted under the revoked grant or appoillt_
menl lilly pnrt of tue estate remnining in his hands llndistrib-

1300

Chap. ]21.

I{~,'.

1Il.cd, and, subject to The Limitat1'ons Act, from no)" perSOll
who erroneously received any part of the estate as a devisee
legatee or one of the next of kin, or as a husband or wife
the decedent or supposed decedent, the part so received or
th() value thereof. 1 Geo. V. c. 26, s. 49.

c. ,;,.

SllIt,

TIfUSTEES A:-iD t:XECUTORS.

Sec. 50 (1).

of

~2) 'rhe person ~ctiug under the revoked probate or appomtment may retalD out of any part of the estate remnining
III his hands undistributed his proper costs and expenses
incurred in the administration.
Fraud

~:,T~"·t

(3) Nothing in this section shall protect any person acting
as per~onal rcprcsentative whcre he has bcen party or privy
to any fraud whereby the grant or appointment Ims been
obtained, or after hc has become aware of any fact by reason
of which re"ocation thereof is ordered unless, in the latter
case, he acts in pursuance of n contract for valuable consideration and other"ise binding made bcforc he became aware of
such fact. 1 Geo. V. c. 26, s. 49.
"r

j ... )'mcnl ••

under
ruolre<l

de"

Itr~nt.

!i 1. All pen;ons mJlking or permitting to be made lIny paymcnt or transfer in good faith upon any probate Or letters
of administration granted by any Surrogate Court in
Ontario, in respect of the estate of the deceased, shall be
indemnified and protected in so doing, notwithstanding any
defect or circumstance affecting the validity of the probate
or letters of administration. ] Geo. V. c. 26, s. 50
AOMJNISTRATIO:S OF ESTATES.

J'n,,"er La lOll"
,\el,l<.

52.-(1) A personal represent-ative may payor allow
any debt or claim on HIlY evidence that he thinks sufficient.

To compound,
.le.

(2) A personal representativc, ,or two or more trustees.
acting together, Or a sole acting trustee, where, by the instrument, if any, creating the trust, a sole trustee is authorized t.o
exccute the trusts and powers thereof may, if and liS he or
they may think fit, accept llll",' composition or all)' security,
1"('a1 or personal, for any debt or for any propcrt)·, rcn] or personal, claimed, and may allow llny time for payment for any
debt, and may compromise, compouDd, abandoD, submit to
arllitration or otherwise settle any debt, account, claim or
thing whatever relating to the testator's or intc!'Itate's c'J"tllte or
to the trust, and for nny of these purposes may enter into,
gi\·c, execute, alld do such :Igreements, instruments of COIllposition or nrrangement, releases, and other things as to him
Or thcm SCf'1!l expedient without. llCin~ rcsponsiblc for any
loss occa!>ioncd by nllY act or thing done by him or them in
goood faith. 1 Geo. v. c. 26, s. 51.

tUlI'• .\01.

MH.' Virl.
c. r;~. '. :!I.

In u"" 0'
d"ftcirney of

""",, "0""

te nnlr

pori

pa.....

!i:l. On the ;Hlminislration of the cstate of a deceased
perS0I1, in the ease of a deficiency of assets, debts !tUI! to
thc Crown !lIld to the personal rcpre!'lClllative of the deecased
pCrsOll, :lIld rlcbts to others, including' thercin debts by

ec. 55 (1).

TRUSTEE

.A '0 EXECUTon

Chal·121.

1301

judgment or order, llnd other debts of record, debts by
specialty, simple contract debts, and such claims for damages
liS are payable in like order of administration as simple contract debts shall be paid pari paSS1' and without :my preference or priority of debts of one rank or nature over tho e Not 10 atrlcL
of another; but nothing herein shall prejudice any lien hens.
existing during th'e lifetime of the debtor Op' any of his real
or personal property. 1 Geo. V. c. 26, s. 52.
54.-(1) Where a personal representative, liable a such As Lo lillbilil)'
to the rents, or upon the covenants or agreements contained in ~~~~~i~II~,~'I~~
a lease or agreement for a lease granted or assigned to tbe tes- in respect of
tator or intestate has satisfied all liabilities under the lease ~~~:~'i~~~~',es.
or agreeme~t for a lease, ~'hich accrue~ due and were claimed ;~'~3 ~~it~l.
up to the tIme of the assIgnment hcremafter mentioned, and c. 35, e. 27.
has set ap~rt a sufficient fund to answer any future claim that
may be made in re pect of any fixed and ascertained sum covenanted or agreed by the lessee to be laid out on the property
demised, or agreed to be demi ed, although the period for laying out the same may not have arrived, and has assigned the
lease, or agreement for lease, to' a purcha er thereof, he may
distribute the residuary estate of the deccased to and among
the parties entitled thereto, without appropriating any part
or llny further part thereof, a the case may be, to meet any
future liability under such lease or agreement for lease.

(2) The personal representative so distributing the residu- No person III
ary estate sha~l not be personally liable in re pect of any ~~~~i~~c~~r
subsequent chum under the lease o~ agreement for lease. c1Rim.
(3) Nothing in this section shall prejudice the right of Ri::ht Ie
the lessor, or those
claiming under him, to follow the a sets no
foltlo,::.
nS 8C ls
.
Qu('C tCd •
of the deceased mto the hands of the person or persons to
or amongst whom they h,ave been distributed. 1 Geo. V. c. 23,
s. 53.

55.-(1) Where a personal representative, liable as uch As to lioLili,,'
to the rent or upon the covenants or agreement contained of ex~eutol' il\'
. any conveyance on cI'
of
In
lie £ rent or rent-c h arge, , 1..lIet h er any respect
r~nt8. et"., in
'uch rent is by limitation of use, grant or re ervation, or ~~n;~~~~ccs
agreement for such conveyance, granted or as igncd to Orchnrge. etc.
made and entered iuto with the te tator or inte tate lin atis- ;~'.~·3 A~.\,l'I.
fied all liabilities under the conveyance, or agreement for c, 35, s.~..
a conveyance, which accrued due and were claimed up to the
time of the conveyance by him 11 rcinafter mcntioncd ane1
has set apart a sufficient fund to answer any futnre claim that
may be mad in re pect of any fixed and ascertai Il il Sl1Il1
covenanted or agreed by the gral1tcc to he laid ont on the
property conveyed, or agreed to he conve. ed, althongh the
period £01' laying ont the arne mny not have arrived, nnd hn!'!
conveyed such property, or nssi"'ned such agreement for COllveyanee to a· purchnse1'l thereof, he rna)' di tribute the re iclnary estate of the deccased to and among t the persons en-
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55 (1).

titled thereto, without appropriating any part, or any further
part thereof, as the case may be, to meet any further liability
under such conveyance Or agreement for conveyance.

..,

(2) A personal representative so distributing the residuary estate shall not be personally liable in respect of aoy
snbsequent claim under the conveyance or agreement for
cOllveyance.

No I>".&<>"al
liability for

""Il«'lUNII

claim,

It;~hl ~I

f:j~III~~

(3) Nothing in this sectIOn shall prejudice thf" right
the grantor, or those claiming under him, to follow the
assets of the deceased into the hands of the person or persons to or amongst whom they have been distributed. 1 Geo. V.
c. 26, s. 54.

:::ei. of

flot arrect~d.

;)6.-(1) Whel'e n trustee
or assignee acting undcr• the
.
trusts oC a deed or assignment Cor the benefit oC eredltors
~:Jj~~.~f o. generally" or of a particular class or classes of creditors,
., ',be Uletl where thc creditors are not dcsignated by name therein, or
Or "tellnle
. ,
. •
,fler noliee 11 personal representative has given such or the like nohces
n
,Ire by
.. 0r t IIe court, 10
. W I·"
.
~roltee.
as, .III t I1e op1Dlon
lie I slle I trustee, assignee,
"MI'''ee,
or personal rcpresentnth'e is sought to be charged, would
Uecglor Or
I
•.
I·
cd to ,.ue given
.
,.uy tie
I S uprcme C
"dll1;ni~lutor. laVe uccn ()rcct
ourt·III an
action for the execution oC thc trusts of such deed or assignment, or in an administration suit, for creditors and others to
send in to such trustee, assignee, or personal representlltivc,
their claims against the person for the benefit of whose
creditors such deed or assignment is made, or against the
estate of the testator or intestate, as the case may be, at the
expiration of the time named in the notices, or the h.st of the
notices, for sending in such claims, he may distribute the proceeds of the trust estate, or the assets of the testator or intestate, as the case may be, or any part thereof :unongst the per·
sons entitled thereto, having regard to the claims of which he
has then notice, and shall not bc liahle for the proceeds of
the trust estate, or nssets, or any part thereof so distrihuted
to any persoo of whose claim he had not notice at the time
of the distribution.
Dillrlbollon

01"11'111 uoder

tnutdeedlfo.

lti~bt

01

cr"dilor 10
folio ..... u,d,
n~t arrecled,

(2) Nothing in this section shall prejudice the righ~ of
:my creditor or claimaut to follow the proceeds of the trust
CF;lnte, or flF;sctS, or any part thereof into the haolls of persons
who have received the same. 1 Geo. V. e. 26, s. 55.

fAs to cOlltested claims
Stat. c. 62, s. 69.]

.~ce

Tile Surrogate COltrts Act,

Uel'.

Property subject to pOl/-'Cr, whcn to be assets.

... ... '"

~:
~;
O:'''"tnll''''''~.

by win.
of.

~tI'~1

3
~.

W. to:
H ..

~,.

57. Property over which a deceased person had a genernl power of nppointment, which he might hnve exercised
fur his own benefit without the assent of any other person,
Rhnll be :tssets for the paym(!nt o[ his debts ,...here the same is
appointed by his will; and, under an execution against the

Sec. 61 (1).
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personal representatives of such deceased person, such assets
may be seized and sold after the deceased person '8 own
property IlIlS been exhausted. 1 Geo. V. c. 26, s. 56.
UNDISPOSED 010' IlI';SIDUE.

58.-(1) When n person dies having by will appointed f:.:eeutor
to be
· respect 0 f any reSl·d ne Datlruste.
an execu t or, sue b cxccu t or, In
01
expressly• disposed of, shall he deemed
to
be
a
trustee
for
thetcllduofor
•
nut 01 kin.
person, If any, who would be entitled to the estate under Re,.. ~Ial.
The Devolution of Estates Act in case of an intestacy, unless~;.,~J.9·Ac,
it appears by the will that the executor was intended lid Gt\\; ''v,
IV
to take such residue beneficially.
~."40~ ,. i. .

(2) Nothing' in this section shall prejudice any right in ~\'here there
respect of any residue not expressly disposed of to which, if~r~~nenlltled
this Act had not been passed, an executor would have ,been \0 the 'j,,;due.
entitled where there is 1I0t nllY person who would be entitled ITPceo.drv.
to the testator's estate under The Devolution of Estates Act ~~d4J, ~\:-"}'"
in case of an intestacy. 1 Geo. V. c. 26, s. 57.
nIGHTS AND LIARD...ITY OF R~PRESF,NTATIVES OF EXECUTORS AND
AD:llINJSTRATORS.

59, Executors of executors shall have the same actions lIlI,ht.OR!hl
for the debts and property of the first testator as he would ~;~::;:~~:
have had if in life j nud shall be answerable for such of the e>:e<:ut",s.
debts and property of the first testator as they shall reCO\'cr
as the first executors would bc if they hnd recovered thes re % Ed,...
snme. 1 Geo. V. e. 26, s. 58.
~.1I5. SIn!. 5,

GO. ']'he personal representative of any person who, as I.1lllJlIltr o{
executor or as executor in his own wrong, or as administrator!~:~,7t:::\~.~~~I'·~
wastes or converts to his own usc any pnrl of the estate of ally O"e wbo
.
.
'·(l"""I!. WeOle.
(eceased
1
person shall be hable aud chargeable 1Il the same
manner as his testator or intestate would have been if he had ~.o 7~"~' l .
been living. 1 Geo. e. 26, s. 59.
4 ~v ..1: ~I.
e. H(, •.

r

l~.

CON\'EYANCE 010' '....,\NO 501...0 FOIt DEnTS,

(;1.-(1) 'Vhere au action 01' proceeding is instituted inc",,,'~\'""""~
any court for the payment or :IIlY debts of any pcrsOI1~:;(\~~~:~'N"f
deceased to whieh the estnte may be sllujeet or liable, and II" ,·,""t"r
.
I I
r , ...'~Jc-"""'.
such court or(I ers the estate ,.
ta "
J C to suc I (cuts, 0\' any 0 t lCIll, (lIr~ettol to
to be sold or mortgaged for satisfaction of sneh debts, nnd, ~J"~tk~t f"~
hy reason of the infancy of allY hcir or de\'isee, an immcdi_debts. 0
ate eOll\'eynllCC thereof ellnnot he compelled snch court shall
direct, nllil if nccC'Ssary compel such infant to convey such II f;.'" 1\".~Il,1
estate so to be sold, or mortgngcd, by nll propel' assurances \ \1'. II', ". H.
to the purchaser, or mortgagee thereol', nnd in such l1Ial111Cr~;I~i.~::~~~~ I.
ns the COllrt shall deem proper and direct, and every sllch
infant shall l11ake such cOllveYllllce, or mortgage, accordingly,

•
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See. 61 (2).

(2) Every such conveyance, or mortgage, shall be as valid
nod effectual as if such infant was, at the time of executing
the same, of the full age of twenty-one years.
IJat'('Il' 01

""pi"•.
I.p. A(I.

, .Ild.,

\';(1,

e, GO, .. :.

(3) The surplus money from such sale, or mortgage, shall
Jesccnd in the same manner as the estate so sold, or mortg-agcd, would have done. 1 Oeo. V. c. 26, s. 60.

Pe....... Iou_
62. Where land is devised in settlement by any penon
jill • lif,
I
.
,nlnut "'D,., Wlose estate lS by Jaw liable to the payment of any of his
:it 0c:,'tj01 debts, and by such devise is vested in any person ior life,
Will., til" loe or otber limited interest, with any remainder, limitation,
0' ..tllto
•
.
onlued to '- or gift over, whJch may Dot be vested, or may be vested
:~I ~~rd.t~: in some person from whom a conveyance or other amuranec
Imp. Ad.
of the same cannot be obtained, or by way of executory
~~do~o.,,'1~'1iv. devise, and an order is made for the sa~e thereof for the payc. 47, •. 12. ment of such debts, or any or them, the court may direct the
tenant for life, or other person having a limited interest, or
the first executory devisee thereof, to convey, release, assign,
surrender, or otherwise assure the fce simplc, or other the
whole interest so to bo sold, to the purchaser, or in such manner
as the comt may deem proper; and every such conveyance,
release, surrender, assignment, or other assurance, shall be as
effectual as if the person who makcs and executes the same was
seized or possessed of the fee simple or other whole estate so
to be sold. 1 Geo. V. e. 26, s. 61.
EST.\TES OF Il'SOI.\'EXT DECE.\SEO PERSON'S.
CudllOr 110I4.
I•• Hc1IrlC,.
lonl"lh

-...

63.-(1) On the administration of the estate of a deceased
person, in ease of a deficiency or assets, every creditor in proyiog his claim shall state whether he holds 3Dy security for his
l"laim or any part thereof, and shall give full particulars of
the same, nnel if such security is on the estate of the deceased
debtor or 011 the estnte of a third person for whom the estate
of the deceased dcbtor is only indirectly or secondarily liable
the creditors shall put a !\pceified vnllle on sllch security, and
the personal represcntati\'e, nnder the authority of the oth~r
creditor1C of the estate of the dcceasce:l, or of the court if the
estate is heing then administered nnder the direction of or by
a court, may either consent to the er('{litor's rankill~ for the
claim, after deducting' SHeh ynluation, or may require from
the creditor an asqi,;rnment of the security nt an adVAnce of
ten per cent. upon the "pceifie(l yalue to he paid out of the
estatc :I" "('lOll nq the personal l'epref:entnti"e hM rcalized such
security in which he shall he bound to the e:<ercise of ordinary
dilis::ene~: nnd in either ense the difference hetlvcen the value
at which the security is retaino!d or taken. rlS the case may he.
and the amonnt of the claim of the cro!ditor s11all be the amount
for which he sh"ll rnnk npon the l"State of the deceased
debtor.

See_ 65 (3)_
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-II t IIe estate 0f the d eceaseddb
· lnegollBb:e
l b••cdoD
lllstrument
upon wlue
e tor IS

only indirectly or secondarily liable, and which is not mature ;nltrum(nu.
or exigible, the creditor shall be considered to hold security
within the meaning of this seetion, and shall put a value on
the liability of the p<lrson prilUarjl~' liable thereon, as his
security for the payment thereof, hut after the maturity of
such liability and its Don-payment he shall be entitled to
amend and re-value his claim. 1 Geo..V. e. 26, s. 62.

64. A creditor haldin",'=' auy such security
on the estate of9ndltor,
~lOltl.·
• •
Inl;" ""cor,!.
a deceased debtor, or all the estate of a thIrd person for whomnuy a ..ig,;
the estate of such debtor is only indirectly or secondarily~~,::~=.,ne~::dk
liable, may release or deliver up such security to the personal effililor.
representative, or he may, hy statutory declaration deliyered
to the personal representative, set a value upon such security j
and from the timll he shall have so released or delivered up
such secnrity or yalued tlte same the debt to which such
security applied shnll be considered as an ullsecured debt of
the estate, or as being secured only to the extent of the value
set upon such security; and the creditor may ranI;: as and
exercise all the rights of an ordinary creditor for the amount
of his claim, or to the extent only of so much thereof as
exceeds the value set upon such security as the case may be,
1 Geo. V. c. 26, s. 63.
65.-(1) Where a person claiming to be entitled to rankWh~.ncr(,<\iler
on the estate holds security for his claim, or any part thereof,~~:~'1I~I.1I1
of sueb a' nature that he is required ~by this Act to value it, Ie utile li.m~.
and hll fails to value the same, the Judge of the Surrogute
Court who granted the probate or letters of administration
may, apon summary application by the personnl representative, of which application three days' notice sljaU be given
to such claimant, order that unl~s a specified value shall he
placed on such secnrit~r nnd notified in writing to the person.al representative within a time to be limited by the order
~t1eh claimant shall, in respect of the claim, or the part
thereof for whieh the secul"ity is held, be wholly barred of
any l'igbt to share in the proceeds of such estate.
(2) If a specifi'ld value is not placed on such seel1l"it:rI,:rr.~t of
.
, "IV/> :Ie-comply
n.gl~ct I.
and notIfied
in wrl-,-illS' to t1Ie persona I represen:l
"Ill,
cording to the exigency of the order, or within such ftlrtherord~r.
time as the Judge may allow, the elaim or the part thereof,
as the case may be, shall be wholl;'!' barred as against sueb
estate.
(3) Where an estate is being administered b.y or under til<' Ad",i"l.".tion
II
. . nndu the
direction of a court sneh eourt shnll exerCise
1e JnrlS·
,llr.~llon of
diction conferred hy thi>; section lIpon the Jndl;e of th12 D cOllrl.
Surrogate Court. 1 Geo. V. e. 26, s. G4.

[As to priority i,l "e'~llect of u'nges see The Wages Act,
Rev. Slat. c. 143, s. 6.]
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Sec. 66 (1).

APPLICATION TO COURT 1-'Oil. ADVICE,

66.-(1) A trustee, guardian or personal representative
mny, without the institution of an action, apply to the
Supreme Conrt in the manner prescribed b,r Hules of Cour~
for the opinion, advice or direction or the Court on any
question respecting the management or administration of
the trust property or the assets of his ward or his testator or
intestate.
(2) 'fhe trustee, guardiaii or personal representative acting upon the opinion, advice or direction given ~hnn be
deemed, so far as regards his own responsibility, to have discharged his duty as such trustee, guardian, or personal r{"presentative, in tho.) subject mnttcr of the application, unless he
hns been guilty of some fraud, ,vitfu! concealment or misrepresentation in obtaining such opinion, advice or direction.
1 Geo. V. c. 26, s. 65.
AI,LQWANCE TO TRUSTEES AND PEltSON'.H... REPRESENTATWES.

Allowance 10
lr"~left. elc.

(j7.-(l) A trustee, guardian or personal representative,
shall be cntitled to such fair nnd reasonable allowance for
bis care, pains and trouble, and his timc expended in and
about the estilte, as may be allowed by a Judge of the Supreme
Court or hy any :Muster or Referee to whom the matter may
be referred.

Though
~Al.ale nol
befo•• the

(2) The amount of such compensation may be settled although tho.) estate is not before the Court in nn action.

Court.
All",u1l"'" tQ

cxcc'nor Or

1VJ",I"bt,alOr
f,-.r se"'Il'<-'II,

.\lIowanee 10
b:>rrialH or
...HdIO.
\motu for
profeo.iona)

.....loe,.

Where
.1I0.... nee
o..d by the

In'ln,,,,,ol.

(3) 'fhe Judge of a Surrogate Court. in passing the accounts of a trustee under a will or of a personal representative or guardian, may from time to time allow to him R iair
and reasonable allowance for his care, pains and trouble. Rnd
Ilis time expended in or about tlle estate.
(4) Whcrc :t bnrrister or solicitor is :t trustec, guardian
or personal representative, ant! has rendcred necessary professionnl scrvices to the estate regard may be had in making
the allownnee to such eircumstnnce. nnd the nllownnce shall
bc increaSlld by snch amount flS Illfly be deemcd fair and rcnsonablc in respect of such scrvices.

(5) Nothing in this section shall apply where tha allow~
ancc iR lb:f'd by tllC instrulllcnt creating the trust. 1 Geo. V.
c. 2G. s. 66.
;'oJISCEI,I,ANF..oUS.

T.nOl." Lo)'.
inc or _.moll:.
He,- »IM,
e. I:r..

tiS. A trustee who is either tl. vcndor or a purchaser may
Rell or buy without excluding' the npplication of section 2
of 7'ft,. l'clldors 1!I1(1 Purchasers Act. 1 Geo, V. c. 26, s. 6i.

Sec. 73.
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Indemnity.
69. This Act, and every order purporting to be made Indemnity.
under it, shall be a complete indemnity to all person for any Imp. AcU,
acts done pursuant thereto; and it shall not be nece ary for 1~ and 16
any person to inquire concerning the propriety of the order, ~5~\. \
or whether the court by which it was made had juri diction to :65~7 s'~';l.
make °the same. 1 Geo. V. c. 26, s. 68.
. .. .

ee also The J1ldicature Act, Rev.

tat. c. 56, s. 135.

COSTS.

70. The Supreme Court may order the costs of and inciden- Costs rna)' h<>
tal to any application, order, direction, conveyance, assign- ~~1dr:~tt:r
ment or transfer under this Act, or any part thereof, to be estate.
paid or raised out of the property in respect of which the
same is made, or out of the income thereof, or to be borne
and paid in such manner and by such persons as the onrt
may deem proper. 1 Geo. V. c. 26, s. 'SO.
Application of Act.

71. Subject to section 72, unless otherwise expressed there- Application
in, the provisions of this Act shall apply to all trusts when- of Act.
ever created and to all tru tees whenever appointed. 1 Geo.
V. c. 26, s. 70.
72. The powers, rights and immunities conferred by this Additional
Act are in addition to those conf rred by the instrum nt powers gi,.n.
creating the trust, ,but shall have effect subject to the term
thereof. 1 Geo. V. c. 26, s. 71.
73.

othing in this Act shall authorize a tru tee to do Express terms
forbidden to .do, ori~st;:~enl /0
to omIt to do anytbmg wInch he 1 In ex pre s term directed prevail.
to do by the instrument creating the tru t. 1 Geo. V. c. 26,
s. 72.
anyth~ng which he. is in ~xpre. s. t~r1D

